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 I 

 INTRODUCTION 

 

[1] This award deals with a grievance filed on March 10, 2004 by the Public Service Alliance 

of Canada (the “Union”) on behalf of Ms. Jessica Chaikowsky, (the “Grievor”). The Union takes 

issue with a decision of NAV Canada (the “Employer”) to deny the Grievor’s claim of the 

incentive benefit provided under the Departure Incentive Program (DIP) of the collective 

agreement.  The Grievor has since resigned.  

[2] The grievance reads as follows: 

 “ I grieve that I have been denied the Departure Incentive; I further grieve that offers of 

positions (Vancouver/Moncton) were not reasonable job offers. 

 That I either be provided with a Reasonable job offer or alternatively, that I be 

provided with the Departure Incentive as per my Collective Agreement. 

 That I be made whole 

 […]” 

[3] The following provisions of the collective agreement are relevant to the issue: 

ARTICLE 6 MANAGEMENT RIGHTS 

[…] 

6.04 In exercising its management rights NAV CANADA will act in a manner that 

is non-arbitrary, non-discriminatory nor in bad faith.  

[…] 

 

ARTICLE 48 EMPLOYMENT SECURITY 

 

48.01 NAV CANADA shall advise the Alliance as soon as possible of any decision 

to permanently reduce the number of employees in the bargaining unit. The length 

of the notice period shall take into consideration the complexities of the particular 

situation. 

 

48.02 Meaningful Alliance/NAV CANADA consultation shall begin: 

a) following the notice to the Alliance and prior to any letters of 
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vulnerability being given to any employee; 

b) with the intent to minimize adverse consequences of job displacement, 

and resolve surplus situations without layoff, through the development 

by NAV CANADA of a human resource transition plan. Any human 

resources plan so developed shall be provided to the Alliance and form 

the basis for consultation and consideration. Areas of consideration 

shall include, but are not limited to the following: 

i) elimination of casuals and term or temporary employees; 

ii) voluntary methods,  including position  exchange,  transfers  to 

vacant positions at equivalent levels, and retraining; 

iii) relocations; 

iv) alternate work arrangements, including job sharing and part-

time; 

v) leaves of absence; 

vi) seeking voluntary separation through NAV CANADA'S 

Departure Incentive Program. 

 

48.03   The following provisions shall apply for affected regular employees to be 

considered for other employment vacancies within NAV CANADA: 

a) a vulnerable employee will be sent a formal notice of his or her vulnerable 

status and options will be explored with the employee and, if requested, 

the Alliance representative; 

b) the employee shall receive a formal notice of surplus status at least six 

months prior to layoff date (surplus period), copied to the Alliance; 

c) NAV CANADA will provide employees with financial and pension advice 

during this period; 

d) if NAV CANADA and the employee have been unsuccessful in finding an 

appropriate employment opportunity within NAV CANADA at the end of 

the surplus period, the employee may choose layoff with recall rights, or 

accept a NAV CAN AD A Departure Incentive Program; 

e) NAV CANADA may offer and the employee may accept a NAV CANADA 

Departure Incentive Program during his or her surplus period. 

 

48.04 

a) An employee who declines a reassignment or refuses the offer of a NAV 

CANADA Departure Incentive Program shall be laid off at the end of his 

or her notice period and his or her name shall be inscribed on the recall 

list. 

b) NAV CANADA shall provide the Alliance with an accurate copy of the 

Recall List on the first working day of each month. 

 

48.05 In situations of permanent reduction in the work force NAV CANADA may 

accept the offer of resignation by an employee for the purpose of providing a 
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position for an employee subject to lay-off. Factors to be considered shall include 

the qualifications of the employee subject to the lay-off position level and 

requirements, its location and costs. The employee accepting termination shall be 

entitled to the NAV CANADA Departure Incentive Program. 

 

[…] 

 

48.07 In the event that two (2) or more employees at the same level, location and 

occupational group are vulnerable or surplus and all cannot be assigned under 

the present article or under clause 44.05 (a) and (b), Priority Placement, lay-off 

shall be by reverse order of seniority. 

 

[…] 

 

48.10 In the event of a temporary layoff, the following shall apply: 

 

a) The employees affected at a location will be laid off by reverse order of 

seniority provided the employees remaining at the location and in the same level 

are qualified and capable of performing the work required. 

b) Except in cases of emergency, the notice of lay-off in the case of a 

temporary lay-off shall be a period of at least fifteen (15) days. Where possible, 

the notice will include a proposed date of recall. 

c) An employee temporarily laid-off shall be recalled by order of seniority to 

his or her previous position or a position at the same level at the same location if 

the employee is qualified and capable of performing the work required. 

 

48.11 An employee temporarily laid-off who after six (6) months has not been 

recalled to work shall become eligible for a NAV CANADA departure incentive 

program. If the employee accepts the program his or her employment will then 

cease. The employee who does not accept the program shall maintain recall rights 

and if not recalled to work during the remaining portion of the twelve (12) month 

period from the date of lay-off, shall be eligible for the NAV CANADA severance 

payment. 

[…] 

  

LETTER OF UNDERSTANDING NO. 4 

 

Subject: NAV CANADA Departure Incentive Program 

 

The Departure Incentive Program discussed on June 10. 1998 is incorporated as an 

attachment to this letter, and describes in general terms the program that will be in 

effect.  

[…] 
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The Nav Canada departure incentive program applicable to PSAC members 

 

Purpose 

This document outlines the compensation package that we offer to employees who 

are members of the PSAC bargaining unit, who are surplus to NAV CANADA 

requirements, and who lose employment as a consequence. 

The Departure Incentive Program Compensation Package 

Employees who are members of the PSAC bargaining unit and who lose 

employment after being declared surplus will receive a lump-sum cash payment on 

departure or, if desired, spread over the year of termination and the following two 

calendar years. […]” 

 

[4] No issue was raised in respect of my jurisdiction over this matter, or the filing of the 

grievance pursuant to the relevant provisions of the collective agreement.  

II 

THE EVIDENCE 

[5] The following statement of fact has been agreed to by the parties: 

“Agreed chronology 

 

September 24, 

2001 

Grievor hired with NAV Canada in the position of Learning 

Quality and Evaluation Team Leader at EDS-03 level. 

December 2003 Decision to reorganize IFR Training. Discussion of 

Reducing five (5) positions at Nav Canada Training Institute 

(NCTI) to three and creation of two new positions in 

Gander/Moncton and Vancouver 

December 15, 2003 Grievor issued letter of vulnerability. 

January 14, 2004 Meeting between Nav Canada Human Resources and Grievor 

concerning options. Grievor indicates that "Ottawa position 

would be best" and that she has "no plans to move to 

Vancouver". 

January 23, 2004 

2:58 p.m. 

 

Notice from Nav Canada to Grievor and others that HR 

Plan finalized and choices will include Vancouver or 

Moncton (1), Ottawa (1) or NCTI (3). Impacted staff are 

advised that their options letter will be out next week.  

January 23, 2004 

4:01 p.m. 

E-mail from Grievor to Carolyn Gagnon (Nav Canada HR) 

concerning questions about NCTI EDS status.  

January 27, 2004 E-mail response from Gagnon to Grievor's January 23, 

2004 e-mail indicating that HR cannot "respond to medical 
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issue until presented with it". 

January 27, 2004 

 

E-mail from Gloria Rafuse to Grievor and others forwarding 

options letter and requesting that staff complete and return 

by February 3, 2004 indicating choices in order of 

preference.   

February 2,2004 E-mail from Grievor to Gloria Rafuse and Carolyn Gagnon 

requesting another copy of EDS Job Opportunity Survey.  

February 9, 2004 Grievor remits EDS Job Opportunity Survey. 

February 10, 2004 E-mail exchange between Grievor and Gloria Rafuse 

confirming submission of EDS Survey. 

February 17,2004 Letter from Paul Stubbs to Grievor declaring 

Grievor's surplus status.  

March 3-5 2004 E-mail exchange between Grievor and Carolyn Gagnon re: 

Grievor's request for pay in lieu of the surplus period and 

the Departure Incentive Program -should Grievor depart 

prior to the completion of surplus period. Nav Canada's 

response.  

March 10, 2004 Grievance filed. 

March 12,2004 Meeting at TSC with P. Stubbs & Gloria Rafuse to complete 

HR Profile. 

March 12,2004 Grievor submits her resume to Nav Canada Human 

Resources. 

April 20,2004 Letter from Marielle Blanchard to the Grievor extending 

offer of temporary assignment as a Team Supervisor, 

Learning; Quality and Evaluation at ED EDS-3 level. Grievor 

accepts offer on April 21, 2004 and surplus status extended 

to October 29, 2004.  

May 12, 2004 Letter of resignation from Grievor to Blanchard 

indicating Grievor’s last day of work is June 4, 2004 

and resignation as of July 5, 2004. 

June 4, 2004  Grievor’s last day in office 

July 5, 2004 Grievor’s last day of employment with Nav CANADA 

July 6, 2004 Grievor commences employment with the Canadian 

Management Centre. 

 

 

Other Agreed Facts: 

 

1. The contents of the documents attached (14) are agreed. 

2. (5) bargaining unit employees were impacted by the IFR re-organization. 

3. A total of six (6) positions were made available to those staff:  

 Ottawa (1)  Moncton(l) Vancouver (1)  NCTI(3)-   

4. The positions were offered to impacted staff on the basis of preference and 
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seniority. The Grievor was the least senior of all bargaining unit employees 

impacted by the re-organization. 

5. The Grievor had the skills and qualifications to fill any of the six (6) positions. 

6. The positions in Moncton and Vancouver were "appropriate employment 

opportunities" within the meaning of the collective agreement. 

7. The Grievor did not submit any medical documentation to Nav Canada. 

8. The Grievor was offered the positions in Moncton and Vancouver. Had she 

accepted she would have had access to travel and relocation entitlements in 

accordance with "NCJC Relocation Guideline" (Attached).  

9. The Grievor chose not to accept the positions in Vancouver or Moncton for 

“personal reasons” and grieved that the positions were not “reasonable job 

offers”. 

10. The positions in Moncton and Vancouver remained vacant during the 

Grievor’s original and extended surplus period. Internal and two (2) external 

competitions took place. The position in Moncton was filled on February 21, 

2005 and the position in Vancouver was first filled in December 2004.” 

 

[6] Ms. Chaikowsky (the “Grievor”) was hired on September 24, 2001 in the position of 

Learning Quality and Evaluation Team Leader at EDS-03 level.  

[7] In December of 2003, the Employer reorganized IFR Training, the effect of which was to 

reduce to three (3) the five (5) positions stationed at NCTI, and to create six (6) new positions 

nationally.  

[8] As the least senior employee, Ms. Chaikowsky received a letter of vulnerability on 

December 15, 2003 whose terms read as follows :  

« As a result of the changes resulting from the IFR Training organizational 

initiatives, you have been declared vulnerable effective December 15, 2003. It 

is NAV CANADA’s objective to attempt to maintain continuity of employment. 

It is important that you seriously consider any job opportunities (including job 

postings) which may become available. If an appropriate job opportunity 

cannot be found then you will be eligible to opt for lay-off with recall rights or 

the NAV CANADA Departure Incentive Program, if applicable. 

Your manager will be discussing your options with you within the first two 

weeks of January 2004.” 

 



 
 

 

  8 

[9] Further to that letter, a meeting was held on January 14, 2004 between Human Resources 

and the Grievor where a number of options were presented to her.  Thereafter, Ms. Chaikowsky 

expressed a preference for a position in Ottawa, indicating she had "no plans to move to 

Vancouver" where an opening would likely present itself in the foreseeable future.  Parties 

recognized that Vancouver and Moncton were offered to her as appropriate job opportunities.  

[10] On January 23, Nav Canada formally notified the Grievor of the finalization of the 

reorganization plan, and advised her that a job opportunities survey would be conducted amongst 

those involved to determine their preference in respect of opportunities existing in Vancouver, 

Moncton, Ottawa or NCTI.  

[11] In mid February, Ms. Chaikowsky was officially informed by the Employer of her surplus 

status, and of the fact that she would be terminated as of August 31, 2004.  The letter she received 

to that effect states:    

“As you are aware, the selection process used for the Job Opportunities Survey 

that you participated in recently was based on company seniority and employee 

preferences. Unfortunately, you do not have the required company seniority to 

obtain either of your two preferences to remain in NCTl as an EDS 3 or assume 

the EDS 3 position to be located in Ottawa. You were also provided with an 

opportunity to select an EDS 3 position in Vancouver or Moncton and you did not 

indicate any interest in either of these positions. 

Given that there will be a requirement for only three EDS 3 positions in NCTI 

your position is being declared surplus. 

Your employment will be terminated at the end of day on August 31, 2004. As a 

surplus employee, you will be entitled to priority status in matters of staffing. 

It is NAV CANADA'S objective to attempt to maintain continuity of employment. 

We will endeavour to assist you in finding alternative employment for which you 

are qualified and will advise you if such employment should become available. It 

is also important that you seriously consider any job opportunities (including job 

postings) which may become available. If no appropriate job opportunity is found 

within NAV CANADA at the end of your surplus period you will be eligible for 

layoff with recall rights.” 
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[12] On March 3, 2004, the Grievor e-mailed the following to Carolyn Gagnon at Human 

Resources:  

“I received the letter informing me of my surplus status on February 18. Nobody 

has contacted me to discuss this and what I can expect over the next 6 months and 

after that.  

[…] 

If I were to leave NAV Canada before August 31, 2004, would there be a 

possibility of receiving pay in lieu of the surplus period? Or could I except to 

receive any kind of severance pay.” [Emphasis added] 

[13] The reply she received the next day stated:  

“Gloria Rafuse and Paul Stubb will meet with you in the very near future to 

complete an HR questionnaire designed to create an inventory of your 

background and skills. It will also capture your preferences in terms of future 

employment within the company. 

With respect to your question on severance pay if you do not obtain employment 

by the end of your 18 month lay off period you will receive severance pay in 

accordance with PSAC article 41.01 (a) (i). […] 

On the question of pay in lieu of notice, should you leave the company prior to 

the expiry of your surplus period you will not be eligible for any monies related 

to the remaining surplus notice period.” [Emphasis added] 

[14] A few days later, Ms. Chaikowsky enquired about her likely entitlement under the DIP. The 

response she received was that she was not eligible under that program as she had been “offered a 

position in Vancouver or Moncton and [had] declined”.  She reacted by filing the present 

grievance on March 10, 2004.  

[15] Ms. Chaikowsky tendered her resignation on May 12, and quit her job on July 5
th

 2004. Her 

resignation letter reads as follows:  

“This is to inform you that my last day of employment at NAV CANADA will be 

Monday, July 5. I will be working with […] on the logistics of this. My last day in 

the office will be Friday, June 4. I plan on using carry-over leave from June 4 to 

July 5. ” 
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III 

ARGUMENTS 

 

Union 

[16] Counsel for the Union submits that the Employer’s decision to deny the Grievor’s eligibility 

under the DIP contravenes Section 48 of the collective agreement, particularly the provisions 

dealing with permanent work force reduction.  

[17] Simply stated, the Counsel’s view is that the Grievor is entitled to the DIP because the 

language of the opening paragraph of clause 48.01 uses the verb “shall”.  

[18] Counsel further submits that a surplus employee declining a work reassignment to a 

location deemed appropriate, and subsequently put on a recall list, is still entitled to the DIP. In his 

view, the language of Section 48.04 a) is such that it gives all surplus employees access to the DIP.  

As it is, the Grievor having been declared surplus, she was automatically entitled to the DIP. Given 

the language of clause 48.03 e), the Employer’s decision to deny her entitlement is unreasonable 

and violates Section 6.04.   

[19] Counsel for the Union cited the following case law : Re Nav Canada and C.A.T.C.A., 

February 18, 2000, arbitrator Serge Brault; Re City of Toronto and Canadian Union of Public 

Employees, Local 79, 16 L.A.C. (3d) 384.  

Employer 

[20] Referring to Re Cardinal Transportation B.C. Inc. and CUPE, Loc. 561, 62 L.A.C. (4
th

) 

230, Counsel first submits that a financial benefit under a collective agreement can only be 

conferred through clear language to that effect; such a benefit cannot be granted by inference. He 

adds that no such language is found here and that, because clause 48.03 is not making the benefit 

automatically available to every person declared surplus, the Employer is in its right to deny the 

Grievor eligibility to the DIP.  



 
 

 

  11 

[21] In her comments on the language of clauses 48.03 d) and 48.03 e), which she 

characterized as permissive, not imperative, and inapplicable here to the Grievor, Counsel argues 

that access to the DIP becomes available only at the end of the surplus period. In the result, her 

surplus period still having 5 more months to go at the time she quit, the Grievor was no longer 

entitled to any benefit under the DIP.  

[22] As regards section 48.04, it is the Counsel’s submission that it creates no substantive 

right to the DIP, tied as it is to a particular set of circumstances not to be found here.   

[23] Finally, Counsel calls attention to the agreed statement of facts, and the recognition it 

provides that jobs offered in Moncton and Vancouver were reasonable job offers. The fact is that 

these positions were still vacant at the time the grievance was filed, and when Ms. Chaikowsky 

resigned.  

[24] The case law Counsel for the Employer referred to is: Donald and Treasury Board,  [1999] 

C.P.S.S.R.B. no. 102; Sampson and Treasury Board, [1996] C.P.S.S.R.B. no. 34; Hobbs and 

Treasury Board, [1992] C.P.S.S.R.B. no. 51. 

IV 

 ANALYSIS 

[25] The issue to be determined is whether the Grievor was entitled to the DIP.  As such, it 

relates to the scope and meaning of the following provisions of Section 48 of the collective 

agreement :  

48.03 The following provisions shall apply for affected regular employees to be 

considered for other employment vacancies within NAV CANADA: 

 

d) if NAV CANADA and the employee have been unsuccessful in finding an 

appropriate employment opportunity within NAV CANADA at the end of 

the surplus period, the employee may choose layoff with recall rights, or 

accept a NAV CAN AD A Departure Incentive Program; 

e) NAV CANADA may offer and the employee may accept a NAV CANADA 

Departure Incentive Program during his or her surplus period. 
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48.04 

c) An employee who declines a reassignment or refuses the offer of a 

NAV CANADA Departure Incentive Program shall be laid off at the 

end of his or her notice period and his or her name shall be inscribed 

on the recall list. 

 

[26] Viewed in its broadest sense, Section 48 purports to minimize the adverse consequences 

resulting from job displacements. In keeping with that objective, Section 48.03 provides some 

measure of job security to regular employees.  

[27] Under the procedure set out in Section 48.03 a), the status of a regular employee whose 

job is being threatened becomes vulnerable.  When that happens, a formal notification of 

vulnerability is issued which, in turn, sets in motion a search for alternate solutions. If, following 

consultations with the employee on alternate job openings, no appropriate position is found, or if 

no such position is available, the employee is issued a second notice, namely that of surplus 

status. This newly-acquired status will last at least six months before any layoff can take place.  

[28] The Employer and the employee are expected to continue looking for appropriate 

employment opportunities within the company during the surplus period.  

[29] The language of clause 48.03 d) is unambiguous: only at the end of the surplus period, 

provided no proper relocation has been effected, will the surplus employee be able to either 

choose to be laid-off with recall rights or, alternatively, to accept to leave the Company with the 

indemnity provided for under the DIP.  

[30] Three (3) distinct situations are envisaged, in that context, under the collective agreement: 

a) the employee whose status is vulnerable; b) the surplus employee during the relevant surplus 

period; and finally c) the surplus employee at the end of the surplus period who is about to lose 

his or her employment.   

[31] As regards entitlement to a DIP, the collective agreement identifies two specific, timed-

based situations: one, at the end of the surplus period; the other, while that period is still running. 
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[32] The first situation, found under clause 48.03 d), presents itself when at the end of the 

surplus period a surplus employee has failed to relocate and is to be laid-off. Thus, the employee 

“may choose layoff with recall rights, or accept a NAV CANADA Departure Incentive Program”. 

 Entitlement to the DIP will only come into effect at that stage when the surplus period that lasts 

at least 6 months runs out.  Indeed, section 48.03 b) provides that an employee “shall receive a 

formal notice of surplus status at least six months prior to layoff date (surplus period).”  

[33] In other words, the language of clause 48.03 d) clearly restricts entitlement to the DIP to 

those surplus employees who are about to be laid-off when their surplus period is over, and when 

no appropriate employment opportunity has been found within NAV CANADA. An employee 

who resigns during the course of the surplus period has no access to DIP, except in the situation 

provided for under section 48.05, which states that “[…] NAV CANADA may accept the offer of 

resignation by an employee for the purpose of providing a position for an employee subject to 

lay-off […] The employee accepting termination shall be entitled to the NAV CANADA 

Departure Incentive Program.”[emphasis added] 

[34] The second situation is referred to under Section 48.03 e) whereby “the employer may 

offer and the employee may accept” a DIP during the surplus period. Evidently, this provision is 

not compulsory; it puts the Employer under no obligation to offer a surplus employee a DIP 

simply because it is asked for. The Employer has entire discretion to grant it or not at that stage.  

In addition, the language used, namely the provision that reads “[…] the employer may offer”, 

indicates that the initiative for setting the process in motion rests solely with the Employer.  

[35] In the result, the only case of entitlement to a DIP during the course of the surplus period 

involves the exercise of the Employer’s discretion who “may” decide to offer it to an employee 

who, in turn, “may” choose to accept.  

[36] In the case at hand, the Grievor failed to secure an alternate position after being declared 

vulnerable, and was formally notified thereafter of her surplus status. Her surplus period under 

the agreement was due to last until August 31, 2004. The language of the Collective agreement 
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makes it clear that, under those circumstances, she was not entitled to a DIP when she requested 

it in March 2004.  

[37] These reasons also explain why, with respect, I cannot agree with the argument of 

Counsel for the Union that by virtue of not having found a position at that point in the process, 

the Grievor was automatically entitled to a DIP, and the Employer in breach of the collective 

agreement.  The fact that her position was eliminated, and Ms. Chaikowsky subsequently 

declared surplus, meant that her circumstances did not entitle her to a DIP. 

[38] As regards the Employer’s decision not to offer a DIP in the circumstances, the evidence 

adduced does not suggest that it was in any way arbitrary, discriminatory, or made in bad faith. 

On the contrary, it does show that the Employer had not given hope of finding the Grievor a 

suitable alternate job, with a number of months still at its disposal to attempt to achieve that 

result.  

[39] For all these reasons, this grievance is dismissed. 

OTTAWA, this 31
st
 day of May 2005. 
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Sole Arbitrator 
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